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 9VJ CKTcWKV TeXeTUed dKUOKUUaN fQT NacM Qf QTKgKPaNKV[

 CQWTV TeLecVed SYKfVÆU aNVeTPaVKXe aTgWOePVU VQ dKUOKUU

TE]PSV S[MJX QYWX JEGI GPEMQW XLEX LIV LMX ̀SLEOI IX OJJ́ MRJVMRKIH XLI GST]VMKLX MR E 2001 WSRK, MR E LSW

ARKIPIW JIHIVEP GSYVX HIGMWMSR HIQSRWXVEXMRK LS[ XSYKL MX MW XS VIWSPZI GST]VMKLX GSQTPEMRXW UYMGOP].

TLI U.S. DMWXVMGX CSYVX JSV XLI CIRXVEP DMWXVMGX SJ CEPMJSVRME LEH HMWQMWWIH WSRK[VMXIVW SIER HEPP̽W ERH

NEXLER BYXPIV̽W GPEMQ MR 2018, JMRHMRK XLI P]VMGW RSX SVMKMREP IRSYKL XS TVSXIGX. BYX XLI NMRXL CMVGYMX

VIZIVWIH MR OGXSFIV 2019.

;LMPI S[MJX̽W PEXIWX FMH XS IWGETI XLI PE[WYMX VEMWIH ̀WSQI[LEX HMWXMRGX́ EVKYQIRXW, XLI] ̀[IVI

̀MRHMWTYXEFP] MRXIVVIPEXIH́ XS XLI SRI XLI NMRXL CMVGYMX VINIGXIH, U.S. DMWXVMGX CSYVX JYHKI MMGLEIP ;.

FMX^TEXVMGO WEMH ;IHRIWHE].

TLI HIGMWMSR JSPPS[W [LEX EXXSVRI]W LEZI HIWGVMFIH EW E VIGIRX NMRXL CMVGYMX XVIRH QEOMRK UYMGO [MRW

HMJJMGYPX. IX WLS[W LS[ RYQIVSYW IPIQIRXW EVI VIUYMVIH MR WSQI EVX JSVQW XS EVKYI XLEX XLI ̀WIPIGXMSR ERH

EVVERKIQIRX́ SJ YRTVSXIGXIH IPIQIRXW MW TVSXIGXEFPI, XLEX̽W RSX RIGIWWEVMP] XVYI MR PMXIVEV] [SVOW,

MRGPYHMRK WSRK P]VMGW.

TLI WSRK[VMXIVW GPEMQIH XLEX XLI P]VMGW ̀CEYWI XLI TPE]IVW KSRRE TPE], TPE], TPE], TPE], TPE] / ARH XLI

LEXIVW KSRRE LEXI, LEXI, LEXI, LEXI, LEXÍ MR XLI GLSVYW SJ S[MJX̽W 2014 LMX VMTTIH SJJ XLIMV 2001 WSRK

̀PPE]EW GSR̽ PPE],́ TIVJSVQIH F] XLI KVSYT 3L;, [LMGL JIEXYVIW XLI P]VMGW ̀PPE]EW, XLI] KSRRE TPE] / ARH

LEXIVW, XLI] KSRRE LEXI.́ TLI NMRXL CMVGYMX VYPIH XLEX XLI HMWXVMGX GSYVX WLSYPHR̽X LEZI JSYRH, EX ER IEVP]

WXEKI, XLEX XLI P]VMGW [IVIR̽X SVMKMREP IRSYKL XS QIVMX GST]VMKLX TVSXIGXMSR.



Swift said Hall and Butler’s claim was barred under the merger doctrine, which precludes copyright

protection if the idea underlying a work can be expressed in only one way. Swift said the songwriters’

lyrics cover the general idea that ̀people will do what they will do.́

But the court said the lyrics are more complex than that, and it wasn’t ̀abundantly clear from the

Complaint that there are sufficiently few means of expressing this ideá to invoke the merger doctrine.

The court also said the Ninth Circuit’s originality decision ̀doomś Swift’s merger argument, because ̀if

the alleged material is deemed sufficiently original, it is unclear how it possibly could be so general to fail

under the doctrine of merger.́

The songwriters also didn’t fail to plausibly allege copyright protection in the selection and arrangement

of their lyrics, the court said.

Swift cited a number of cases suggesting that it takes a combination of more than two public domain

elements, like players playing and haters hating, to render the lyrics protectable. But the district court said

that the cited precedential cases involved glass sculptures and lamps, not literary works.

Swift did cite one case, Masterson v. Walt Disney, where the Ninth Circuit said five similarities between a

book of poetry, movie script, and a movie weren’t ̀numerous enough.́

But that August decision was nonprecedential and therefore nonbinding, and the Ninth Circuit remand in

Swift’s case, plus a circuit precedent distinguishing literary from other works, barred dismissal, according

to the district court.

Swift also argued the parties’ lyrics would have to be ̀virtually identicaĺ to sustain a copyright claim

because of their ̀narrow range of available creative choices,́ and that they weren’t virtually identical here.

The court said it couldn’t answer that question at this stage of the case.

Judge Michael W. Fitzgerald wrote the order.

Gerard Fox Law PC represents the songwriters. Davis Wright Tremaine LLP represents Swift.

The case is Hall v. Swift , C.D. Cal., No. 2:17-cv-06882, 9/2/20 .

(Updated with additional reporting.)
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